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“Say on Pay” and Other Corporate Governance Reform Initiatives

Summary

Thefinancial crisis and subsequent public criticism over bonuses awarded to employees of
certain Troubled Asset Relief Program (TARP) recipients have refocused public policy interest on
executive compensation and corporate governance, areas of periodically intense public policy
interest. Regulatory and Treasury Department initiatives include (1) a Securities and Exchange
Commission (SEC) proposal to give shareholders meeting certain standards the right to place
their board nominees on a company’s proxy card; (2) Treasury Department legisative proposals
that would respectively (a) give the SEC power to ensure that companies compensation
committees have greater independence in setting executive pay; and (b) give shareholders the
right to a non-binding vote on executive pay called “say on pay.”

Among legidativeinitiatives, S. 1074(Schumer) would (1) allow shareholders with a certain
amount of company stock to use a company’s proxy (annual meeting shareholder communication)
machinery to nominate directors; (2) require companies to create a corporate board committee on
risk; (3) require companies to hold annual director elections; and (4) require that board chairs be
independent directors (and not the CEO asis the common practice). Among other things, H.R.
3269(Frank), which passed the U.S. House on July 31, 2009, applies to certain financial firms and
would (1) require the disclosure of incentive-based pay arrangements to federal regulators for the
purpose of determining whether they are aligned with sound risk management; (2) authorize
federal regulators to prohibit incentive structures that are seen to encourage inappropriate risk-
taking; and (3) require them to adopt say on pay.

Despite their differences, several of the new executive pay and corporate governanceinitiatives
require say on pay by publicly traded firms. TARP recipients are already subject to such
regulations.

Particularly for financial firms, say on pay’'s proponents argue that current forms of compensation
often lead to excessiverisk taking, potential systemic risk, and the improper alignment of
interests between company stakeholders. They also claim that the pay consultants who advise
compensation committees on executive pay often have conflicts of interest that lead to a pro-
management bias. In addition, say on pay’s proponents cite evidence that the adoption of say on
pay in the United Kingdom in 2002 appears to have led to better communication between
companies and shareholders.

Critics of say on pay argue that the reform would adversely affect the traditional relationship
between directors, management and shareholders, and the largely state-based corporate regulatory
regime, which are said to have generally served our economy well. Critics have also raised other
concerns over the ability of shareholders to understand the complexities of executive pay, and the
increased costs, including the loss of top talent, that corporations might incur if say on pay were
adopted. The detractors also cite devel opments such as the reductions in the average tenure of
chief executive officers (CEOs) as an indication that boards are becoming |ess pro-management,
greatly reducing the need for governance reforms such as say on pay. Critics have additional
concerns that activist shareholders would improperly use leverage gained from adoption of say on
pay to help attain certain parochial goals such as unionization, which they argue may not bein the
best interests of the firm.

This report will be updated as events warrant.

Congressional Research Service



“Say on Pay” and Other Corporate Governance Reform Initiatives

Contents
(L g LU ol [FTox A o] o H PSP RTSPP PSPPSR 1
Historical Approaches to Executive Pay and Corporate GOVEMANCE ..........ccoveeerieeerieeeiieeeneeenns 3
AmMeNdiNg the TaX COOR. ... ..oo et e e eneee e 3
Strengthening the Bargaining Position of Shareholders...........ocovovieiiiiiicee e 4
Disclosure-Based APPIrOBCHES .........ooo ittt 4
Making Boards More Responsive to Shareholder INterests.........cocoveeeieeiieevcee e 5
Recent Executive Pay and Corporate Governance INitiatiVeS ...........oooveeiereiiee i 6
SEC INITIBLIVES. ...ttt ettt b et n e e nan e e e e n e e snn e ne e 6
Treasury Department INIIBLIVES ........c.ooiiiiieiie et e e 8
Non-TARP Executive Compensation Legislation............ooceeieieiiieiiee e 10
Some Potential Critical Responses to Various ProvisionsintheBills............ccccceeeee. 15
Say on Pay and Its Potential Benefits and COSES.........eeiiieeiiiieieeeee e 19
Primary Arguments Offered in Favor of Say 0N Pay ........cccoevieiiiieeee e 19
Primary Arguments Offered Against Say 0N Pay........ccceeiieeeiiieeeiee e 22
Contacts
AULhOr Contact INFOMMALION ........ooiieieieiie e r e eneas 24
ACKNOWIBAGMENTS ...ttt ettt e et e e et e e snte e e st e e enseeesmeeeesneeeanneens 24

Congressional Research Service



“Say on Pay” and Other Corporate Governance Reform Initiatives

Introduction

Criticism that the compensation awarded to senior executives of publicly traded U.S. firmsis
excessive has along, albeit somewhat cyclical history. According to Equilar, which tracks
executive compensation, median chief executive officer (CEO) compensation at S& P 500
companies rose 23% between 2003 and 2008." Another observer estimates that between 2000 and
2008, a variable known as total direct CEO pay (combined salary and bonuses) increased by 50%,
greatly outpacing general increases in inflation and broad stock market indices. 2

The current financial crisis and public outrage over the size of executive pay packages,
particularly bonuses, paid to senior management (and in some cases also to junior employees) of
participants in the Troubled Asset Relief Program (TARP) have resulted in a renewed focus on
executive pay and corporate governance. The scrutiny also involves widely held concerns that
financial firm pay packages encouraged the kinds of reckless risk taking that many believe was at
the center of the financial crisis.

Such concerns were first manifested in federal law in September 2008 with the signing of the
Emergency Economic Stabilization Act of 2008 (EESA, P.L. 110-343), which established TARP.
Among other things, Section 111 of EESA as later amended by the American Recovery and
Reinvestment Act of 2009 (ARRA, TitleVII of P.L. 111-5) and as later implemented under the
Treasury Department’s Interim Final Rule on the TARP Standards for Compensation and
Corporate Governance requires:®

e compensation committees of TARP recipients to discuss, evaluate, and review at
least every six months with the company’s senior risk officers: (1) the
compensation plans applicable to the TARP recipient’s senior executive officers
(SEOs) to ensure that such plans do not encourage the SEOs to take unnecessary
and excessive risks that could threaten the value of the TARP recipient; and (2)
the compensation plans applicable to the TARP recipient’s employees to limit any
risks posed to the TARP recipient by such plans;

e TARPrecipientsto generally prohibit any golden parachute payments to an SEO
or any of the next five most highly compensated employees of the TARP
recipient; and

! Reported in Del Jones, “ CEOs Openly Oppose Push for Say-on-Pay by Shareholders,” USA Today, July 17, 2009.
According to Equilar, afall in median CEO pay at S& P 500 companies between 2007 and 2008 was largely driven by a
20.6% drop in median cash bonuses. Over the last severa decades, a growing share of CEO pay has been in the form of
performance-based stock options. Because of the generally bearish nature of the stock markets over the last year or so,
many CEOs were given stock and option awards that have greatly declined in value since being issued. Such declines
are not picked up in CEO datareported in SEC proxy filings from which the 2003 to 2008 data is derived. Using data
that reflect these devel opments, Equilar also reported that the median total wealth of S& P 500 chief executives,
including stock and deferred compensation awards earned in previous years, fell by 43% between 2007 and 2008. As
reported in Mark Basch, “CEOs Take Pay Hit,” Florida Times Union, April 26, 2009.

2 Joseph E. Bachelder 111, “Say on Pay and Other Legislative Developments,” July 4, 2009, available at
http://bl ogs.law.harvard.edu/corpgov/2009/07/04/tarp-say-on-pay-and-other-| egisl ati ve-devel opments TARP.

3 U.S. Department of Treasury, “Interim Final Rule on TARP Standards for Compensation and Corporate Governance,”
pressrelease, June 10, 2009, available at http://www.ustreas.gov/pressrel eases/tg165.htm.
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e TARPrecipientsto providefor a“say on pay” mechanism, a process that
involves a non-binding shareholder approval or rgection of executive
compensation packages.*

Historically, public policy interest in the issue of executive pay has largely focused on two key
concerns:

e Issue of fairness. Considerable discussion has revolved around the widening gap
between the pay of corporate executives and the pay of U.S. workers, which has
raised questions over fairness. According to one source, theratio of an average
large U.S. company CEO's annual pay to an average U.S. worker’s salary grew
from 140:1 in 1991 to 500:1 in 2006.

e Improper alignment of executive pay and performance. Persistent concern that
executive pay packages are often not properly aligned with the value added by
executives to their firms (and thus to key corporate stakeholders such as
shareholders and bondhol ders).

However, as noted earlier, the collapse of the financial sector has introduced another concern
involving the possible negative consequences of the interactions between pay and risk taking:

e Pay packages for senior executives and various financial operatives encouraged
excessive risk taking.? Many are concern that “Wall Street” compensation
arrangements for senior management and various financial operatives have
provided incentives to engage in excessive risk taking in which the potential
upside of therisk taking benefits the pay recipients, while the potential downside
of therisk taking falls largely on shareholders, employees, and perhaps
taxpayers.

In early 2009, concerns over TARP recipients’ compensation packages not only led to the
compensation provisions in ARRA (amending those in EESA) but also to a host of other largely
TARP recipient-based compensation bills. A number of these wereintroduced as attempts to
correct ARRA’s exemption from its restrictions for bonus agreements made before a certain date.”

Regulatory and legislative initiatives in mid-2009 focused on both financial and non-financial
corporate governance matters and executive pay. For anumber of them, the executive

“ For an in-depth examination of the compensation requirements for TARP recipients, see. CRS Report R40540,
Executive Compensation Limitsin Selected Federal Laws, by Michael V. Seitzinger and Carol A. Pettit. On July 20,
2009, the SEC proposed to amend proxy rules under the 1934 Securities Exchange Act to ensure that sharehol ders of
companies receiving financial support under TARP be given so-called say-on-pay. The proposals are a necessary step
toward ultimate SEC adoption of the proposals asrequired under the laws governing TARP.

® Katayun Jaffari and Mu'min Islam, “ The Future of ‘ Say on Pay’ in Current Economic Times,” The Legal
Intelligencer, October 30, 2008.

® Among the criticism leveled at this widely held view isthat (1) executives and trading operatives at the various
publicly traded Wall Street firmsinvolved in securitizing various kinds of eventually problematic mortgages and
trading the securitized debt generally were often awarded significant parts of their overal pay in stock options, aform
of long-term compensation that is not expected to nurture short-term risk taking; and (2) many of the risk assessment
models used by various financial intitutions, including financial various regulators, did not suggest that the U.S.
economy was in the midst of a problematic “housing market bubble.”

" For an examination of the legidation, see CRS Report RS22583, Executive Compensation: SEC Regulations and
Congressional Proposals, by Michael V. Seitzinger.
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compensation restrictions for TARP recipients, including the provisions on say on pay, appear to
have provided a conceptual template.

This report describes these initiatives, giving particular emphasis to common demands involving,
among other issues, say on pay. To this end, thereport (1) examines key historical executive
branch and regulatory approaches to executive pay and corporate governance, which includes a
brief introduction to say on pay; (2) discusses more recent initiatives in this area; and (3) provides
an in-depth examination of say on pay and its potential costs and benefits.

Historical Approaches to Executive Pay and
Corporate Governance

Historically, there have been two broad approaches to constraining the general increases in
executive pay: (1) amending the tax code to eiminate deductions for certain kinds of pay; and (2)
strengthening the bargaining position of shareholders through corporate governance reform. Key
developments of both approaches are described in this section.®

Amending the Tax Code

In 1993, Congress attempted to rein in the growth of executive pay by amending the Internal
Revenue Code to eliminate the corporate tax deduction for compensation paid in excess of
specified caps. This was done through the Omnibus Budget Reconciliation Act of 1993
(OBRA,PL. 103-66.) The provision imposed a $1 million cap that applies to the CEO and the
four next-highest-paid officers. No tax deduction for compensation above the $1 million limit is
permitted, except for “ performance-based” pay, such as commissions or stock options, where the
ultimate compensation received by the executive depends on the stock price, reported sales or
profits, or some other financial indicator. The provision is widely believed to have contributed to
the increased use of stock options in CEO compensation in the mid- and late 1990s.° To the extent

8 arious observers explain what they regard as excessive and unfounded levels of executive pay by reference to the
“manageria power” model. The model postulates that boards of publicly traded companies with dispersed ownership
should not be expected to bargain at arm’s length with senior managers, which results in the managers wielding great
influence over their own pay. For example, see Lucian A. Bebchuk and Jesse M. Fried, “Executive Compensation as an
Agency Problem,” Harvard Law and Economics Discussion Paper No. 421, April 28, 2009. By contrast, others reject
the assertion that executive pay tends to be unjustifiably excessive. But academic proponents of a “neo-classica”

model of perfect competition argue that the compensation of an executive (or any worker) is determined by the
executive’ smargina product. The executive will be paid just as much as the revenue he contributes to the firm. If the
firm triesto pay him less than his marginal product, he will seek employment € sewhere. Some economists and
business experts regard the view as afair approximation of the market reality for many corporate executives in which
high pay is not asign of over payment but an indication that the executive is highly productive, including the existence
of a“superstar effect” wherein as firms have gotten larger and begun to operate in aglobal rather than domestic market,
the value that executives can add to a firm hasincreased, and their compensation has followed suit. Using thislogic,
one study concluded that “the six-fold increase of CEO pay between 1980 and 2003 can be fully attributed to the six-
fold increase in market capitalization.” Xavier Gabaix and Augustin Landier, Why Has CEO Pay Increased so Much?,
MIT Department of Economics, Working Paper No. 06-13, May 8, 2006.

9 Other factors, such as the wave of public offerings by cash-poor technology firms and the bull market itself, also
increased the popularity of options during the 1990s.
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that thisis true, many observers have argued that OBRA may have had the unintended
consequence of increasing CEO pay.™

Strengthening the Bargaining Position of Shareholders

A number of governance-related strategies have also been proposed or adopted that were intended
to help strengthen the bargaining position of shareholders. They included (1) requiring more
complete and transparent disclosure of executive pay; (2) making corporate boards more
responsive to shareholder interests; and (3) permitting shareholder votes on entire executive pay
packages.

Disclosure-Based Approaches

Therequirement that publicly traded companies disclose how much they pay top executives dates
from the 1930s. The SEC has modified the disclosure format several times, as the forms of CEO
pay have become more varied and complex. Recent changes occurred in 1992 and 2006.

SEC’s 1992 Disclosure Reform. In 1992, the SEC adopted a new executive compensation rule
mandating specific executive compensation disclosures in corporate proxy statements. Therule
required companies to use tables, rather than narrative form, to disclose the total compensation
paid to the CEO and the company’s next four highest-paid executives. The shift in executive
compensation from traditional salary and bonus awards toward more long-term compensation,
such as stock options, provided some of the impetus behind disclosure rule modifications, a
change in compensation practices that arguably made it harder for shareholders to comprehend
the total amount paid to executives, especially since most stock options weren't expensed at that
time,

The SEC required that proxy statements include tables setting out several categories of pay for
the top five executives. These included base salaries, bonuses, and deferred and incentive-based
compensation, including stocks and stock options.

SEC’s 2006 Disclosure Refor m. By 2006, the SEC had concluded that the 1992 disclosure rules,
according to then-SEC Chairman Christopher Cox, were

... out of date.... [ They] haven't kept pace with changesin themarketplace, andin somecases
disclosure obfuscates rather than illuminates the true picture of compensation.... We want
investorsto have better information, including one number—asingl ebottom linefigure—for
total annual compensation.**

In July 2006, for the first time since 1992, the SEC adopted major changes to executive disclosure
rules contained in public companies’ registration and proxy statements.™ The disclosure

19 For example, see “ Testimony Concerning Options Backdating, by Christopher Cox, Chairman, SEC, before the U.S.
Senate Committee on Banking, Housing and Urban Affairs,” September 6, 2006.

1 “gpeech by SEC Chairman: Chairman’s Opening Statement; Propased Revisions to the Executive Compensation and
Related Party Disclosure Rules by Chairman Christopher Cox U.S. Securities and Exchange Commission, " January 17,
2006, available at http://www.sec.gov/news/speech/spch011706cc.htm.

2U.S. Securitiesand Exchange Commission, “ Executive Compensation and Related Person Disclosure,” Federal
Register, vol. 71, no. 174, September 8, 2006, p. 53158.

Congressional Research Service 4



“Say on Pay” and Other Corporate Governance Reform Initiatives

requirements apply to the CEO, the chief financial officer (CFO), and the next three most highly
compensated executive officers. The rules require the disclosure of the executives' total
compensation, the fair value of their stock option grants, estimates of potential post-employment
payments and benefits, and tabular disclosure of director pay. It requires that statements include a
Compensation Discussion and Analysis (CD&A), a narrative that explains the objectives and
implementation of a company’s executive pay program. The rules require detailed information
about a company’s option grant practices in both the CD& A and in a supplemental table. They
also require the disclosure of directors compensation figures for the preceding fiscal year. SEC
officials have said that the central contribution of the disclosure reform is the provision of
enhanced transparency with respect to executive pay.™

Making Boards More Responsive to Shareholder Interests

Audit committees must now include independent directors and afinancial expert. In 2002,
the Sarbanes Oxley Act of 2002 (SOX), a legislative response to widespread accounting
improprieties at firms like Worldcom and Enron, mandated that auditing committees be solely
composed of independent auditors and that that the committees have a designated board member
who isa*“qualified financial expert” (QFE), also defining the knowledge that such a person must
have. As has become the general practice, QFEs usually chair the audit committees and tend to be
former top-level accountants, chief financial officers, or corporate controllers.

SEC requires mutual fundsto publicly disclose their proxy voting. In early 2002, the SEC
adopted a rule requiring mutual funds to disclose their proxy voting guidelines and votes cast.
Funds are allowed to post their proxy voting records and guidelines on their websites.

NY SE and Nasdaq require shareholder approval of listed company equity-based
compensation plans. In mid-2003, the SEC approved New York Stock Exchange (NY SE) and
NASDAQ rules requiring that their listed companies receive shareholder approval of all of their
equity compensation plans, including stock option plans.

NY SE and Nasdag requirethat key committees, such as the nominating and the
compensation committee, are composed of independent directors. In late 2003, the SEC
approved a NY SE rule requiring each listed company to have nominating committees
(responsible for nominating directors to the board), corporate governance committees (often the
same as the nominating committee), and compensation committees (responsible for crafting
executive pay packages), all entirely composed of independent directors. It also approved a
requirement that Nasdag-listed firms have their director nominees approved by a nominating
committee composed solely of independent directors or by a majority of the independent
directors. It also approved a requirement for each Nasdag-listed company to have independent
directors approve CEO compensation, ether by an independent compensation committee or by a
majority of the independent directors.

Majority director requirement at firmslisted on NASDAQ and the NY SE. In late 2003, the
SEC approved NY SE and Nasdaq standards mandating that their listed companies have boards in
which independent directors constitute a majority.

13« gpeech by SEC Chairman Christopher Cox: Proposed Revisions to the Executive Compensation and Related Party
Disclosure Rules,” available at http://www.sec.gov/news/speech/spch011706cc.htm.
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Recent Executive Pay and Corporate Governance
Initiatives

Several recent regulatory and legislative initiatives focus on financial and non-financial corporate
governance matters and executive pay. For at least some of them, the executive compensation
restrictions for TARP recipients under EESA as amended appear to have provided a conceptual
template, including say on pay. This section discusses these key initiatives, including say on pay.

SEC Initiatives

The SEC has unveiled oneinitiative in the area of executive pay disclosure and risk, and one on
shareholder proxy access:

SEC’s July 2009 Proxy Access Reform Proposal. Rule 14a-8(i)(8) under the 1934 Securities
Exchange Act allows companies to exclude shareholder proposals reating “to an eection.” The
provision makesit rather difficult for outside board nominees to beincluded in the company
proxy ballot, a comparatively efficient and inexpensive way for a nominee’s backers to get their
choice(s) for director(s) before a shareholder vote.™ The alternative is that shareholders who want
to nominate a director must wage an expensive proxy fight that involves sending their own ballots
to the company’s many dispersed shareholders. Under a proposal promulgated by the SEC in May
2009, Rule 14a-8(i)(8) would be amended to create a new Rule 14a-11. Under the new rule,
sharehol ders who meet certain ownership thresholds™ and who are permitted under state law or
their corporate charter to nominate a candidate, would be able to have their nominees included on
the company proxy ballot.'

4 By August 2009, according to RiskMetrics, an investors consulting firm, there were 67 sharehol der contests for
board seats so far in 2009, 51 of which were successful. In addition, Broadridge Financia Solutions, a securities
processing firm, has estimated that on average, shareholders spend about $368,000 per proxy contest in mailings, legal
fees, and public-relations expensesin such proxy fights. For large companies, the cost of a proxy fight can run into the
millions. Delaware’ s amendments, though not as far-reaching as the SEC proposal, could still have a big impact
because they allow bylaws for reimbursement of expenses.

%5 Under the proposed rule, a shareholder (or group of sharehol ders) meeting the following ownership thresholds and
who have held such shares for at least one year would be able to indude their director nominations in the company’s
proxy statement and proxy materiasif they (1) own 1% of outstanding voting securities for large accel erated filers
(public float in excess of $700 million); (2) own 3% of outstanding voting securities for accel erated filers (public float
between $75 million and $700 million); or (3) own 5% of outstanding voting securities for al other public companies.

18 U.S. Securities and Exchange Commission, “ Proposed Rules Facilitating Sharehol der Director Nominations,”
Federal Register, June 18. 2009, val. 74, no. 116, p. 29024. During the vote on the proposal, the two Republican SEC
commissioners reportedly questioned whether the SEC has jurisdiction to make the rules, noting that Delaware, where
most large U.S. publicly owned companies are incorporated, recently amended the Delaware General Corporation Law
to include provisions that permit, but do not require, companies to adopt bylaws that would require a sharehol der
nomination process using its proxy materials. Among the amendments is a provision that would a corporation to adopt
a bylaw setting forth the circumstances under which shareholders may be reimbursed for proxy-related expenses
incurred in proxy fights. Jena M cGregor, “Board Shakeups Made Easier,” Business Week, August 10, 2009. Sarah N.
Lynch, “SEC Votes To Change Proxy Rules,” Wall Sreet Journal, May 21, 2009. 2009. Dean F. Hanley “ Updates to
Delaware General Corporation Law - Part 3: Improved Shareholder Access to Proxy Materiads— Now, What Will the
SEC Do?,” Foley Hoag News Release, May 1, 2009, available a http://74.125.47.132/search?q=
cache:diNg71pxDOEJ:www.fol eyhoag.com/en/NewsCenter/Publications/Al erts/Business/Business_Al ert-
050109.aspx-+delaware+and+rel mburse+and+proxy+fight& cd=1& hl=en& ct=clnk& gl=us. Historically, among the key
arguments against shareholder access have been concernsthat if elected, sharehol der-nominated directors would result
(continued...)
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During the SEC’s commissioners’ discussion before the vote on the proposal, Chairman Linda
Schapiro observed that the financial crisis has raised concerns about the “ accountability and
responsiveness’ of some companies and boards of directors. Given this, she described the
proposed proxy access reform as aresponse to a need “to revisit whether and how federal proxy
rules may beimpeding the ability of shareholders to hold boards accountable through the exercise
of their fundamental right to nominate and e ect members to company boards.”*’

SEC Proposals on Disclosing the Possible Relationship Between Executive Compensation
and Corpor ate Risk. On July 1, 2009, the SEC proposed enhanced compensation disclosure
aimed at providing investors with additional information regarding how a public company’s
overall compensation policies may impact its risk profile as part of their financial disclosures.
Building on requirements already applicable to institutions participating in the TARP program,
the proposals would amend the Compensation Discussion and Analysis (CD&A). The CD& A
requires companies to provide a comprehensive explanation of their executive compensation
practices and is aimed at giving investors insight into why certain executive compensation
decisions are made, and the effect of those decisions. The proposals would expand the CD& A to
include discussion and analysis of a company’s policies with respect to the compensation of non-
executive officer employees. CD& A would not require the disclosure of specific salaries paid to
employees beyond the principal executive officer, the principal financial officer, and thethree
most highly compensated executive officers.

Companies would have to provide the information only if the risks arising from the policies could
materially affect the company. Companies may also need to ask their directors for more
information on their background and qualifications, and consider the board’s rolein the
company’s risk management programs. In addition, if a compensation consultant (a firm that
advises corporate boards on pay packages, including those for senior executives) or its affiliates
played arole in helping to devise executive or director compensation, while also providing
additional services, then the company would be required to disclose the following: (1) the nature
and extent of all additional servicesit provided; (2) the fees paid for all additional services, and
the fees paid providing advice on executive and director pay; (3) whether the decision to engage
the compensation consultant for non-executive compensation services involved management; and
4 whetger the board of directors or the compensation committee has approved all of the services
provide.

(...continued)

in balkanized, dysfunctional boards and would provide an opportunity for their activist ingtitutional investor backersto
push for action on parochial agendas often having little to do with the best interests of the firm or most of its
sharehol ders.

7 «1n Split Vote, SEC Agrees to Propose Shareholder Proxy Access Rule Amendments,” BNA's Securities Regulation
& Law Report, May 25, 2009.

18 « SEC Proposes Measures to Improve Corporate Governance and Enhance Investor Confidence,” July 1, 2009,
available at http://www.sec.gov/news/press’2009/2009-147.htm. Among other things, H.R. 3269 (described in detail
below) would direct the SEC, the Federal Reserve, and other financia regulatorstojointly prepare regulations that
would proscribe any compensation structure or incentive-based pay arrangement (such as bonuses) at financia
ingtitutions that encourage “inappropriaterisks.” In publicly owned firms, the shareholders’ interests are represented by
the board of directors. The board of directorsis responsible for setting and approving the compensation for the CEO
and the top executives of publicly owned firms. In most publicly traded U.S. firms, the CEO is dso the board chair.
Shareholders’ interests are supposed to be represented by the board, because they have little direct say in setting
executive compensation and must ultimately approve nominated directors. The board's decisions on compensation are
one of a number of factors that they may consider when deciding whether to approve a particular nomination. But
significant debate has arisen over the ahility of boards to monitor management effectively and discipline subpar
(continued...)
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Treasury Department Initiatives
The Treasury Department is also responsible for several recent initiatives, including

Treasury's Four Principles on Compensation Practices. On June 10, 2009, the U.S. Treasury
Department rel eased a statement on compensation that set forth five broad-based principles meant
to serve as the foundation for future reforms, which are intended to “ particularly” apply to
financial firms (with possible future applicability to all public companies). Treasury officials have
indicated that these standards are intended to guide compensation practices towards prudent risk-
taking and properly aligned incentives. Although several of the principles involve the alignment
of pay and performance, others involve the relationship between pay and risk taking:

e compensation should be structured to account for the time horizon of risks;
e compensation practices should be aligned with sound risk management;

e golden parachutes and supplemental retirement packages should align the
interests of executives and shareholders; and

e transparency and accountability should be part of the process of setting
compensation.™

Treasury's Proposed Say on Pay L egidation. In July 2009, the U.S. Treasury Department
submitted a legislative proposal for say on pay legislation.

A reatively new phenomenon in the United States, the say on pay movement has consisted of
efforts via shareholder proxy proposals, largely by activist shareholders, to temper the growth of
executive compensation at publicly-traded firms. When adopted, say on pay gives shareholders an
up or down advisory vote on compensation committee decisions on executive pay. Regardless of
the nature of this shareholder vote, the board, whose members are e ected by those shareholders,
has final authority over executive pay. In 2006, shareholders at U.S. companies voted on a
handful of proxy proposals to adopt say on pay. During the 2009 proxy season, that number had
risen to more than 100.

To date, roughly 25 U.S. companies have implemented say on pay. Two firms, Aflac and

RiskMetrics, did so voluntarily without a shareholder vote. No U.S. firms with say on pay have
reportedly rejected executive pay packages.® In addition, as noted earlier, EESA requires TARP
recipients with outstanding TARP balances to have a say on pay mechanism in place.* Globally,

(...continued)

performance. Many cite therisk of “board capture” by senior management, citing the unified CEO and chair, as well as
the fact that CEOs are often involved in the selection of board members. By contrast, others say that board capture
appears to have significantly diminished: they argue that during the 1980s and 1990s, severd factors combined to
encourage more active and effective board oversight, including the fact that director compensation began to be paid in
stock, helping to aign director and shareholder interests.

19« tatement by Treasury Secretary Tim Geithner on Compensation,” June 10, 2009, available at http://74.125.47.132/
search?g=cache:uPvdcvAfltoJ:www.ustreas.gov/press/rel eases/

tg163.htm+treasury+and+%022fi ve+princi pl es%622+and+compensation& cd=1& hl=en& ct=clnk& gl =us.

2 Joseph E. Bachelder, “TARP, Say on Pay’ and Other Legislative Developments,” available at

http://bl ogs.law.harvard.edu/corpgov/2009/07/04/tarp-say-on-pay-and-other -l egisl ati ve-devel opments/.

2L «TARP Standards for Compensation and Corporate Governance; Interim Final Rule,” Federal Register, June 15,
20009, val. 74, no. 113.
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the Netherlands requires binding say on pay, whereas the United Kingdom, Australia, Norway,
Spain and France have legislated non-binding say-on-pay.

Treasury’s legislative proposal on say on pay would apply to any publicly owned company listed
on a national securities exchange such as the NY SE or Nasdaq and would require

e the SEC torequire public companies to include, in their annual proxy statements,
aresolution requesting non-binding shareholder approval or disapproval of
disclosed executive compensation (including the CD& A);

e giving shareholders the right to a non-binding vote on annual compensation for
the top five named executive officers, including all compensation described in
the CD& A and covered by the summary compensation table; and

e giving shareholders the right to a nonbinding vote to approve or disapprove
golden parachute compensation spelled out in the proxy solicitation materials for
shareholder votes to approve a merger, acquisition or other possible change of
control.”

Inits release, the Treasury Department said that “say on pay will improve directors
accountability to the owners of the company by giving shareholders a way to express ther views
on executive compensation and will allow boards and shareholders to work together to design
compensation that gives executives strong incentives to maximize long-term firm value.” %

Treasury's Proposed L egislation on Compensation Committees. In July 2009, the Treasury
Department rel eased proposed legislation aimed at reforming corporate compensation
committees, the board committees that are responsible for crafting executive pay packages. By
enacting a new section to the Securities Exchange Act of 1934, the proposed legislation would
require the SEC to direct the national securities exchanges to prohibit the listing of companies
that do not comply with the following standards:

e acompensation committee member would be prohibited from receiving any
consulting, advisory or other compensatory fees and may not be an “ affiliated
person” of the issuer or any of its subsidiaries;*

e the SEC would be required to write rules establishing independence standards for
compensation consultants, legal counsel and other advisers to the compensation
committee

e the compensation committee of each company would have to possess the
authority to engage an independent compensation consultant and be directly
responsiblefor the oversight of its work. In the proxy material for its annual
meeting held one year after enactment of the legislation, a company would be
required to disclose whether it secured the advice of an independent
compensation consultant and, if it did not, it would have to explain why it chose
not to do so;

2y.s Treasury Department, “ Ensuring Investors Have a‘ Say on Pay’,” fact sheet, .June 10, 2009, available at
http://www.treas.gov/press/rel eases/reports/fact_sheet say%200n%20pay.pdf.

3 pid.
# Thisis basically similar to astandard for auditing committees under SOX.
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e the compensation committee would have to possess the authority to retain
independent legal and other advisers and would be responsible for oversight of
these advisers; and

e each company would have to provide appropriate funding for the compensation
committee to pay the fees for the aforementioned consultants and advisers.”

As part of its release, the Treasury Department noted two supportive arguments. First, some board
members have financial relationships with their companies and its executives, which may
compromise their independence. Second, the major stock exchanges require compensation
committee members to meet certain minimum standards for independence. However, under New
York Stock Exchange standards, along with director’s fees, an independent director can receive
up to $100,000 in outside compensation from the company. Moreover, a director who owns or
operates a business that receives up to $1 million in revenue from the company is still considered
to be independent.?®

Non-TARP Executive Compensation Legislation

Various bills have also been introduced that are aimed at restraining various aspects of executive
pay and reforming corporate governance beyond firms receiving TARP funds. These bills are
described below.

S. 386 (Leahy), which became P.L. 111-21on May 20, 2009, among other things, establishes a
Financial Crisis Inquiry Commission, a bipartisan commission that would study the causes of the
financial and economic crisis and make regulatory recommendations. Among other things, the
commission would also look at a broad range of areas, including fraud and abuse in the financial
sector and how this is addressed by state and federal regulatory enforcement; credit rating
agencies; lending practices and securitization; corporate governance and executive compensation;
federal housing policy; derivatives, government sponsored enterprises; and short-selling, among
others.

S. 1006 (Durbin) would mandate that no employee's compensation can exceed 100 times the
average compensation paid to all employees of a given company unless no fewer than 60% of
shareholders have voted to approve such employee’s compensation within the preceding 18
months.

S. 1074 (Schumer) would

e require publicly traded firms to provide for a non-binding shareholder vote on
executive compensation as disclosed in the proxy statement;

e requirethat a person making a proxy solicitation (for an annual or other meeting
of shareholders) in connection with a transaction such as an acquisition, merger

% U.S. Treasury Department, “Administration’ s Regul atory Reform Agenda Moves Forward: New Independence for
Compensation Committees, fact sheet, July 16, 2009,” The last three provisions of the proposed legidation are
described as being conventional practices among most compensation committees. Available at http://74.125.93.132/
search?g=cache:PIncDC6K UZoJ:.www.ustreas.gov/press/rel eases/

tg218.htm+treasury+fact+sheet+compensati on+committees& cd=2& hl=en& ct=clnk& gl=us.

* |bid.
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or asaleof all or most of a company’s assets of an issuer, disclosein its proxy
solicitation materials any agreements that it has with principal executives of the
company attempting the acquisition;

e requirethat in the event that the aforementioned disclosure is necessary, a
company’s shareholders must be given a non-binding vote on such agreements,
and

e requirethe SEC to establish rules relating to shareholder proxy access, which
would impose the following limitations on shareholder eigibility: (1) minimum
beneficial ownership of 1% of the voting securities; and (2) require that shares
must be held for aminimum of (two years preceding the date of the next
scheduled annual meeting; and (3) require the SEC to direct the NY SE and
NASDAQ to set new corporate governance standards for listed companies that
would include (a) aregquirement that an independent director serve as chair of the
board of directors; and (b) a requirement that directors annually stand for
election, thus eliminating staggered boards.”

In ajoint press release announcing the bill’s introduction, Senator Schumer and Senator Cantwell
indicated that the bill was “aimed at empowering shareholders in order to curb the types of
excessive risk-taking and runaway executive compensation that contributed to the nation’s
economic recession.”

H.R. 1594 (Barbara Lee) would disallow any business tax deduction for compensation paid to
any employee in excess of the greater of (1) 25 times the compensation of the lowest paid
employee or (2) $500,000.

H.R. 2861 (Peters) would

e requiredirectorsto receive a majority vote in uncontested elections;

e alow shareholders to nominate a candidate for director on management’s proxy
card;

e diminate uninstructed broker votes that allow fund managers to vote on
investors' behalf;

e prohibit compensation consultants from performing other consulting in which
they report to company management;

# This“risk” subcommittee can be seen as an attempt to address concerns that many corporate boards did not
understand the risks that their financial firms were taking on. According to some estimates, currently about 5% of
boards have dedicated, board-level risk committees, while many companies currently combine arisk function with their
audit committees. For example, see Elizabeth Mays, “ Scenario Analysis for Board Risk Management,” Corporate
Board, July-August 2009.

% «gchumer, Cantwell Announce ‘ Sharehol der Bill of Rights’ to Impose Greater Accountability on Corporate
America,” Press Release from Senator Charles Schumer, May 19, 2009, available at http://schumer.senate.gov/
new_website/record.cfm? d=313468.

2 A 2007 report released by the House Committee on Oversight and Government Reform, Executive Pay: Conflicts of
Interests Among Compensation Consultants, found that the median CEO sdary of Fortune 250 companies in 2006 with
compensation consultants with the most pronounced conflicts of interest (from multiple single firm consulting
contracts) were 67% higher than median CEO sdary at companies with compensation consultants that performed no
other work. U.S. Congress, House Committee on Oversight and Government Reform, Executive Pay: Conflicts of

I nterests Among Compensation Consultants, 110" Cong., 2™ sess., December 2007. By contrast, another study
(continued...)
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e providefor an annual advisory shareowner vote on the compensation of senior
executives;

e prohibit the same person from serving as CEO and board director;

e requirethe SEC to direct the national securities exchanges to prohibit the listing
of companies that do not adopt a policy for the recovery of bonus payments,
incentive payments, or equity payments previously awarded to executive officers
in the event of fraud or financial restatement;®

e prohibit the awarding of golden parachute payments to executives who are
terminated for poor performance; and

e curb excessiverisk-taking by requiring shareholders to beinformed of the
performance targets being used to determine bonuses and other incentives.

In a press reease accompanying the bill’s rel ease, Representative Peters stated:

Asaninvestment advisor for over 20 years, shareholder rightsissues have alwaysbeen very
important to me. This bill empowers shareholders, a company’s true owners. Wall Street
executives who pursued reckless investment strategies were amajor contributing factor to
therecent financial meltdown. Ensuring that executivesact in investors' long-term interest
rather than for their own short-term gainiscritical to prevent asimilar economic collapsein
the future.®

For depository institutions, depository institution holding companies, broker-dealers, credit
unions, investment advisors, Fannie Mae, and Freddie Mac, and any other financial institution
deemed appropriate by the federal regulators, H.R. 3269 (Frank), which passed the U.S. House
on July 31, 2009, would *

e requireannual “say on pay” votesat al U.S. companies, while giving the SEC
authority to exempt smaller companies;

(...continued)

examined S&P 1500 firmsin 2006. It divided compensation consulting firmsinto two broad groups, those that may
provide no services except for compensation consultation were categorized as having no conflict of interest and firms
that may provide other services were characterized as having potentia conflicts of interest. It found that there was no
compelling evidence of unjustified or unwarranted pay to the CEO for firms serviced by the potentially conflicted
compensation consultants. Brian D. Cadman Mary Ellen Carter, and Stephen A. Hillegeist, “ The Incentives of
Compensation Consultants and CEO Pay,” February 1, 2009, available at SSRN: http://ssrn.com/abstract=1103682.

% Clawbacks are contractual provisions that require an employee to repay compensation received from an employer
following certain “trigger” events. Although some companies employed clawbacks before the adoption of SOX, it
represented the first federal statute requiring that certain bonuses previously paid to an executive be forfeited or repaid
to his or her firm. The clawback provisionsin SOX apply to the CEO and the chief financial officer and the only trigger
isafinancial restatement caused by misconduct. Under Section 111 of the EESA, clawback rules for TARP recipients
apply to senior executives and the 20 next most highly compensated empl oyees and expand the trigger to include not
only fraud or misrepresentation but aso financia statements that are found to be smply “inaccurate.” Sixty-four of the
nation’s largest 100 companies had adopted clawback provisions by 2008. An additional 30 of the nation’s largest 500
companies have indicated that they adopted clawback provisions for the first time in the 2009 proxy season. However,
as of May 2009, the only case in which a clawback had reportedly been used was Warnaco' s recovery of $120,000
from three executives following a 2006 restatement. “ The Right Way to Pay,” Forbes, May 11, 2009.

3L« Congressman Peters Introduces Bill to Empower Shareholders,” June 12, 2009, available at http://peters.house.gov/
index.cfm?sectionid=22& parenti d=21& sectiontree=21,22&itemid=148.

%2 Thelegidation passed the House soon after New Y ork Attorney General Andrew Cuomo reported that nine large
banks, who had received TARP ad, paid $32.6 billion in bonuses in 2008.
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require hedge funds, pension funds and other large institutional investors with
more than $100 million in assets to make public their votes on pay proposals for
the stocks that they own, unless the votes are otherwise required to be reported
publicly by the SEC; *

mandate separate investor votes on “golden parachute” payments, while giving
the SEC authority to exempt smaller companies;

require compensation committees: (1) to only have independent directors; and (2)
be directly responsible for the appointment, compensation, and oversight of the
work of independent compensation consultants, which are to be promulgated by
the SEC; the SEC is also authorized to exempt smaller companies from these
restrictions;

require firms with more than $1 billion in assets to disclose incentive-based pay
arrangements to federal regulators, who would determine whether the
compensation structure (1) aligns with sound risk management; (2) accounts for
the time horizon of risks; and (3) reduces unreasonable incentives for officers and
employees to take undue risks that could threaten the firm’s safety and
soundness;

require federal regulators to jointly prescribe regulations prohibiting incentive-
based payment arrangements that encourage inappropriate risks that have a
seriously adverseimpact on economic conditions or financial stability or threaten
afinancial institution’s safety and soundness; firms with under $1 billion in
assets would be exempted;* and

direct the Government Accountability Office to study the correlation between
compensation structures and excessive risk-taking.

At the time of the release of the draft of the bill, Chairman Frank, the bill’s sponsor, observed that

it was

In a pressreease published after the bill’s passage in the House, Chairman Frank observed that,

similar to[say on pay] |egidlation that the House passed in 2007 [Frank, H.R. 1257] during
the 110" Congress. In addition, wewill consider |egislation toempower federal regulatorsto
proscribe inappropriate or imprudent compensation practices as part of solvency regulation
of al financia firms. The committee is acting because of a broad consensus of leading
nationa and international finance expertsincluding Paul Volcker and the Group of 30 and
Lord Turner of the United Kingdom who believe that compensation structureswere afactor
in the financial crisis....

themagjor intent of thelegidation isto better align the interests of corporate executiveswith
those of the corporations they serve. At the height of the mortgage bubble, financial

% Mutual funds, another major group of institutional investors, are aready required to do so.
% In the private sector, there is growing interest in firms adopting a“bonus bank” in which financial services

companies hold bonuses in escrow accounts for three years, bonuses that are only paid out if certain longer-term

performance measures are met. UBS, a Swiss bank, has created such a structure, which has generated considerable and
growing attention.

% “Frank Statement on Executive Compensation,” House Financial Services Press Release, July 16, 2009, available at
http://www.house.gov/apps/list/press/financialsvcs_dem/pr_071609.shtml.
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company executives had enormousincentivesto makehighly risky investments. Many were
rewarded lavishly, even after their companies faced catastrophic losses and were loaned
billions by American taxpayers in an effort to prevent an economic meltdown.... %

Among some of the negative congressional reactions to the bill were comments from
Representative Michael Castle:

Thishill isavast overreach and an overreaction to the current financial crisis. Likemany, |
am concerned that executives at ahandful of large companies, like AlG, have been awarded
extravagant pay packages and bonuses even after the companies have faced failure and
received assi stance from the Federal Government to thetune of billions of taxpayer dollars.
In these cases, when Federa assistance has been granted, | believe the Federal Government
does have a right to mandate the pay structure of these firms, which iswhy | voted for a
[rejected] amendment during committee consideration of H.R. 3269 to only apply the
provisionsin the underlying bill to TARP recipients for the amount of timethat the TARP
money is outstanding.... Finally, this bill undermines the primacy of State corporate
governance laws. Corporate law has typically been left up to the States, allowing this
diversity to foster competition. Passing this bill would eliminate these traditions, which run
against the American free market ideals we have aways stood for.... ¥’

Negative responses from the private sector included comments by the National Association of
Manufacturers (NAM), which along with the U.S. Chamber of Commerce and the Business
Roundtable, had opposed the bill. NAM officials stated that the legislation would be " excessively
burdensome and disruptive to companies at atime when they are facing significant economic
challenges.”®

Although Treasury Secretary Timothy Geithner called the legislation a“ positive step” toward
increasing accountability,® news reports indicated that Robert Gibbs, 